1 temporiry restraining order (TRO) and order to show cause Ie:

2 preliminary injunction. The Court denied the TRO requests on

3 May 14, 1396, and set a briefing schedule for the requests for
4 preliminary injunction. The Court also consclidated the two

S actions for trial pursuant to Federal Rule of Civil Procedure

6 42(a).

7 The parties submitted briefs according to the schedule

8 set by the Court. On June 20, 1996, the Court ordered the

9 parties to submit supplemental briefing on the issue of the

1o bond requirement under Federal Rule ¢f Civil Procedure 65 (c),

11 which briefing was submitted in a timely manner. A hearing

12 was held in this matter on July 2, 199€.

13 RISCUSSION

14 I. Legal Standard for Preliminarv Injunction

18 Federal Rule of Civil Procedure 65 authorizes the Court
16 to grant preliminary injunctive relief. This Circuit applies
17 the traditional test for determining whather this equitable
18{ remedy is warranted. "Under the traditional test, a party is
19 entitled to a preliminary injunction if it demonstrates: (1) a
20 likelihood of success on the merits and a possibility of
21 irreparable injury, or (2) the existence of seriocus guestions
22 on the merits and a balance of hardships tipping in its favor.
23 These are not two independent tests, but the sxtremes cf the
24 continuum of equitable discretion.* Narional Wildlife Fed, v,
25 Burlingtaon Noxthern R.R.. is P.3d 1508, 1510 (Sth Cixr. 1994)
2€ (citing Pund _for Apnimalas,. Ing. v, Luian, 962 F.2d4 1391 (9th

27

Covenant of Good Faith and Fair Dealing, Misappropriation of
28| Trade Secrets and Unjust Enrichment. (96-1692 Complaint.)
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cir. 1992).

Additionally, "(i)n cases where the public interest is
involved, the district court must also examina whether the
public interest favors the plaintiff." Pund for Animals, %62
F.2d at 1400.

II. Agplicaticn
A. Lixelihood of Success oan the Merits
1. Breach of Contract -- Billing Agreements

Plaintiffs AT&T’S and MCI's second claim for relief, and
plaintiff Sprint's fifth claim for relief, aasert that
defendants have breached the Billing Agreements.

a. Legal Standard

To prevail on a claim for breach of contract, the
plaintiff must allogo:and prove facts sufficient to establish
the following: (1) a contract; (2) plaintiff's performance or
excuse for non-performance; (3) defendant's breach; and (4)
resulting damage to plaintiff. Reichert v. General Ins. Co.
cf Am., 68 Cal.2d 822, 830 (1968); 4 witkin, Qalifornia
Broceduxe § 464 (3rd ed. 1585).

B. . The Billing Agresaneats’

Exhibit D ('Propri-taiy Information") section 3 of tgc

Facific Bell/AT&T Billing Agreement controls the handling of

proprietary information which is provided under the Billing

: The Billing Agreements between Pacific Bell and MCI,
and Pacific Bell and Sprint were filed with the Court undexr seal.
Defendants have conceded that there is no substantive distinction
between thae threa Billing Agreements with respect to the
provisions at issue in this action. Bagsed on a review of the
Agreements, the Court concurs with that assessment.

-5-
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Agzecmdht. paragraph B provides, in relevant part, that

Proprietary Information described above shall . . . be
held in confidence by the Receiving Party . . . shall not
be disclosed to third persons but may be disclosed to
contractorl and agents who have a nesd for it . .

in; and may be used
or dlsclosed for other purposea only upon such terms and
conditions as may be mutually agreed upon by the Parties

in writing.
(Banco Decl. EX. 1 p. 2 (emphasis added).) Paragraph C of
gection 3 further provides that
Each Party acknowledges that a Party'’'s Proprietary
Information may be commingled with Information of the
other Party. Accordingly the Parties shall, to the
extent practicable, use good faith efforta to ensure that
such Proprietary Information shall be masked or rendered
mechanically inaccessible to the other Party. However,
there may be instances in which efforts to mask or screen

such Proprietary Information are impracticable, or in
which disclosure is inadvertent. 1In such instances, Ltha

Receiving Raxty will peitbear uas or discloge the

Siace procedures o Sescribed ia the preceaing T

Paragraphs.
(Banco Decl. EX. 1 p. 2-3 (emphasis added).)

¢. Application

Pacific Bell is clearly in breach of its Billing
Agreemihto with the plaintiffs. There is no dispute that
those Billing Agreements are contracts. (C-96-1693 Compl.
114; C-96-1692 Answar { 11; C-96-1691 Compl. 19 14, 24; C-96-
1691 Answer 11 11, 21.) There is no dispute that plaintiffe
have regularly transmitted databases containing long distance
information to Pacific Bell pursuant to those Agreements. (C-
96-1691 Answer § 14;.C-96-1692 Ansver § 14.) There is also no
dispute that the transmitted information im confidential and

pProprietary within the meaning cf the 8illing Agreements. (C-

AY P P ? et A 'y P = ¥ ol
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96-169i Angwer {1 16; C-96-1692 Answer 1 15.) Defendants
further admic thac Pacific Ball uses the information provided
by the plaintiffs as pgrc of the calculaticn of the TBR. (Sea
Elizondo Decl. 9 7-3.)

Defendants argue that Pacific Bell has not infringed the

Billing Agreements because those agreements do not mention the

TBR or prohibit use of the TBER. They argue that since
plaintiffs do not own the information on customers’ bills, and
are at no time aware of the TBR, use of the TBR is not
restricted by the Agreements.

This argument misconltfuea plaintiffs’ claim, which is
concisely and accurately stated in plaintiffs’ reply brief.
“Ownership of [the TBR] is irrelevant to this dispute.
Pacific ig free to obtain such billing information from the
Qustomer. At issue is Pacific’s misappropriatien of
information fzom the propristaxy billing databases created by
plaintiffe and made available to Pacific for the limited
purposes of billing and collecting for long distance
services.* (Reply at 1-2 (emphasis in original).)

Defendants’ program uses the TBR from the billing
databage which is created by combining the information
transmitted from the plaintiffs with defendants’ other billing
information. It is the ugs of that database thac constitutes

a breach of the Billing Agreements, nat tha use of the TER
itself. It is undisputed that the information transmitted by

plaintiffs is used to create the TBR. (Blizondo Decl. 94 7-
8.) Since the transmitted information falls within che

Agreements, creation of the TBR is a use of that information,

-7-
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which il governed Sy the Agreements. Furthermore, the billing
database which ¢ontains the TBR for each customer is created
by commingling plaintiffs’ proprietary information with
Pacific Bell'’'s information. The use of that commingled
database falls squarely within section 3(C) to Exhibit D of
the ATaT/Pacific Bell Agreement, and similar provisions in the
MCI/Pacific Bell and Sprint/Pacific Bell Billing Agreemnents.

Defendants do not assext that the PB Awards program is
one of the purposes of the Bi}ling Agreemants, and admit that
the plaintiffs have not authorized the use of their
proprietary information as paxrt of the PB Awards program. (C-
96-1691 Compl. 99 43-44; C-96-16951 Answer Y9 39-40; C-96-1692
Compl. 99 42-43; C-96-1692 Answer {{ 38-39.) Therefore,
Pacific Bell's use of the TBR from the billing database is a
breach of the Billing Agreemants. |

Since the evidence and admissions which are bafore the
Court gleazrly demonagtrate that Pacific Bell’'s use of the TBR
data from the billing databases breaches the Billing
Agreements, plaintiffg have demonstrated a strong likelihocd
that they will succeed on their breach of contract claim.

2. ZTalecommunications Acgt of 1996

Plaintiffa’ first claims for relief assert that, in
addition to violating the Billing Agreements, defendants’ use
of their databases in its PB Awards program violates ﬁhe
Telecommunications Act of 1996 (“the 1996 Act™), 47 U.S.C. §
222. Defendants dispute this contention, and assert that the
TBR information in question belongs to the cuatomers, and not

the plaintiffs, pursuant to section 222(¢) and 222(f) (1) (B) of

4T:9T 9661-£8-NC
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the 1996 Act.
a. Legal Standard
Section 222 of the Telecommunications Act of 1996
provides, in relevant part:
(a) In general

ry telecommunications carrier has a ﬁn;z_;g_nxazgs:
WﬂWﬁmﬁkman

relating to, gther telecommunicatiocna carxiers . . . and
customers . .

(b) Confidentiality of carrier information

A telecommunications carrier that receives or obtains
proprietary information from another carrier for purposes
of providing any telecommunications service shall use
such information only for such purpose, and ghall _not \use

b inf I : ’ Kat ; s

(¢) Confidentiality of customer proprietary netﬁork
information

(1) Privacy requirements for telecommunications
carriers

Except as provided by law

the customer, a telecommunications carrier that
receives or obtains customer proprietary network
information

shall only use, disclose,
or permit acceass to individually identifiable
customer proprietary network information in its
provision of (A) the telecommunications service from
which such information is derived, or (B) services
necessary to, or used in, the provision of such
telecommunications service, including the publishing
of directories.

47 U.S8.C. § 222(a)-(c) (emphasis added).

Customer Proprietary Network Information ("CPN1") is
defined as:

(A) information that relates to the quantity, technical
configuration, type, destination, and amount of use of a
telscommunications sexvice subscribed to any customer
of a telecommunications carrier, and that 1s made
available to the carrier by the customer solely by virtue
of the carriar-customer relationship; and

-9-
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(B) information contained in the bills pertaining to
telephone exchange service or telephone toll service
received by a customer of a carrier;

except that such term doces not include gubgcriber list
information. -

47 U.8.C. § 222(f) (1).

The meaning and scope of these provisions appears to be a
éuestion of first impfeasion.

b. Application

As discussed above, the issue in this case is pnot, as
defendants argue, whether defendants’ use of the IBR or total
amount each customer spends on telecommunications services
each month as the basis for awarding points in the AB Awards
program violates tha 1996 Aéc. Rather, the isgue is whether
defendants’ use of plaintiffa’ databhaseg as parct of the
process that is used to create the TRR database used in the PB
Awards program violates the 1996 Act. .

Plaintiffs contend that defendants’ use of the databases
transmitted by the plaintiffs violates 47 U.8.C. & 222(a).
Plaintiffs assert that these databases are proprietary
information, and that Pacific Bell has breached its duty to
protect the confidentiality of the databases. Defendants
argue that the TBR is "information contained in the bills
pertaining to telephona exchange service received by a
customer of a carrier® and is therefore CPNI under 47 U.S.C. §
222(f) (1) (B) . Defendants further argue that since they are

using thigs CPNI "with the approval of the customar”, their
actions are authorized by § 222(¢) (1).

The plain language of section 222 supports defendants’

«10-
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argument: that all of the information “contained in che bills
pertaining to telephone exchange service or telaphone toll
service received by a customer of a carrier® ig CPNI.* 47
U.S.C. § 222(f) (1) (B).. However, the fact that the amount of
an individual customer’s TBR is CPNI does not defeat
plaintiffg’ claim. Plaintiffs’ databasee do not appear on
customers’ bills, and therefore the databises are oot CPNI,
even if some of the data within those databases is.

Further, section 222(¢) (1) does not apply to all CPNI.
This section only applies to CPNI which a carrier receives "by
virtue of ite provision of a telecommunicacions serQice'. 47
U.S.C. § 222(c)(1). Pacific Bell does not receive the
plaintiffs’ databases, which are used to create the TRR
database that defendants are using, by virtue of providing a
telecomnunications service. It receives that informaticn by

virtue of providing hilling services.’ Therefore, while those

. Plaintiffs contend that section 222(f) (1) (B) mugt be
congstrued in connection with (£) (1) (A), such that only
information which meets hoth requirements is CPNI. This is not a
reasconable construction of the statute. Subsections (A) and (B)
each start with the word "informatiecn' and describe diffarant
typeas of information. The plain meaning of these subsections is
that CPNI includes bath the information discussed in subsection
(A) and the information discussed in subsection (B). Adopting
Plaintiffe’ reading would lead to a cramped interprecation of
subsection (A) where, for example, information regarding the

‘technical configuration of services providad to a custcmer would

not be CPNI, and thereforse would not be protected, unless that
information appeared on the customer’s bill.

§ 47 U.S.C. § 1%3,. as amended by the 1996 Act, defines
"telacomrunications service" as "the offering of
telecommunicaticns for a fee directly to the public. . . .* 47
U.8.C. § 153(46). Telecommunications is defined as "the
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databasas may concain CPNI, their use is pof governed by
sestion 222(c) (1).¢ |

Instead, plaintitgs' proprietary informatien is protected
by section 222(a). The queation, therefore, is whethar the PB
Awards program as currently implemented vioclates the section
222 (a) duty to protect the confidentiality of that
information.

Defendants’ use of the TBR databasea which are derived
from plaintiffs’ proprietary information results in the
unauthorized disclosure of that information. Plaintiffs have
pzoffered avidance demonstrating that the average local phone
bill is $25.00 and thus that there is a direct relationship
between the amount of a customer‘s TBR and the amount of that

customer’s total long distance usage.’ (Mannella Decl. §9 1s-

transmission, between or among points gpecified by the user, of
irformation of tha user’s choosing. without change in the form or
content of the information as sent and received.* 47 U.S.C. §
153(43). Pacific Bell's provision of billing services to
plaintiffs is not "telecommunications* under this definition, and

Lhis cannot be a "telecommunications service.®

¢ Indeed, the TRR is not the only information which
appears an a customer’s bill. Most, if not all, of ths specific
information related to long distance usage which plaintiffs
transmit to Pacific Bell undesr the Billing Agreements appears on
a customexr’s bill. All of this information is therefore CPNI
pursuant to the definition in 222(£) (1) (B). If the mere fact
thac this information is CPNI ware sufficient to relieve Pacific
Bell of its duty tg plalntiffg to protect the confidentiality of
the databases, then the portions of plaintiffs’ databases which
contain any information that alsoc appears on a customer’s bill

‘would not belong to the plaintiffs under defendants’ theoxy.

? Defendants have not provided any evidence to rebut this
assertion, but merely assert that the gxact amount of a
particular custcmer‘'s long diatance usage cannot be determined

-13-
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16.) By providing parties who are not subject to the Billing
Agreement, e.g., Pacific Bell Extras or Briai-ry & Partners
(the primary "fulfillment center® contractor for the PB Awards
program), with TBR information, Pacific Bell provides a list
of plaintiffs’ customers who have high TBR‘e, and who are thus
l1ikely to be heavy users of long distance services.* This
list of plaintiffs’ best cugstomers is clearly the sort of
proprietary information which Congress intended to protect by
enacting section 322(a) of Title 47.

Plainciffs have therefore demonstrated that they are
likely to show that defendants’ have violated section 223(a)
of tha 1996 Act.

3. Misappropriacion of Trade Secrets

Plaintiffzs AT&T’'a and MCI’s sixth claim for relief, and
plaintiff Sprint‘s fourth claim for relief, assert claims for
violation of the Uniform Trade Sacrets Act. '

a. Legal Standard

Under the Uniform Trade Secrets Act ("UTSA*), codified in

California as California Civil Coda §§ 3426-3426.10, a “tradse

from the TBR.

. Plaintiffs proffer evidence that " (tlha single best
predictor of future long distance usage is actual past usage of
long discance.® (Piccirilli Decl. § 5.) Furthermore, "custcmers
who spend $25 per month on long distance are considered heavy
users of long distance and are among the most profitable long
distance customers." (Mannella Decl. § 15.) Defendants do not
respond to this evidence. Since plaintiffs have alsc
demonstrated that tha average local bill is $25, the $50 minimum
requiremant for the FB Awards program serves to identify
custcmers who probably spend more than $2% per wmonth on long
distance, and are thus plaintiffs’ most profitable customers.

-13-
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secret® 19 defined as:

a formula, pattern, compilation, program,
device, method or technique, or proceas
that:

(1) Derives independent eccnomic
value, actual or potential, from not being
generally known to the public or to other
persona who can obtain economic value from
its disclosure or use; and

(2) is the subject matter of efforts
that are reasonable under the
circumstances to maintain ite secrecy.

Cal. Civ. Code § 342€6.1(d). Both of these elements mustc be

established before a protactable trade secret can be found.

Ses Amexican Cxedit Indemnily Co. v, Sacka, 213 Cal. App. 3d
622, 630-31 (1%89).
The UTSA defines "misappropriation” as follows:

(1) Acquisition of a trade secret of
another by a person who knows or has
reason to know that the trade secret was
acquired by improper means; gr

(2) Disclosure or use of a trada secrat
of another withcut express or implied
consent by a person who: . . . (B} At the
time of disclosure or use, knew or had
reason to know that hias or her knowledge
of the trade secret was: . . . (il)
Acquired under circumstances giving rise
to a duty to maintain its secrecy or limit
ites use; or (iii) Derived from or through
a person vho owed a duty to the person
seaking relief to maintain ite secrecy or
limit its use; . .

Cal. Civ. Code § 3426.1(d) (emphasis added). Actual
misappropriation is not necessary to austain a request for
injunctive relief; the mere threat of misappropriation is
sufficienc. Cal. Civ. Code § 3426.2 ("[alctual gx threatened
misappropriation may be enjoined.*).

/17
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b. Application

Defendants do rot raise any specific objection with
respect to plaintiffs’ trade sacrets claims; apparently
relying on their general argument, which the Court has
rejected, that plaintiffs do not own the TBR data in ;utstion.
Applying the standards of the UTSA, the Court findg that
plaintiffs have demonstrated that they ares likely to éucceed
on this claim.

i. Txade Secretr

The databases which plaintiffs tranamit to Pacific Bell
are trade secrets. Thosae billing and usage databases are
compilations of dati which are electronically transmitted to
Pacific Bell by the plaintiffs. Each plaintiffa’ data is
transmitted in a unique proprietary format, and can only be
accessed by Pacific Bell through the use of a proprietary
system specifically designed for each plaintiff. (Elizondo
Decl. § 6.) Plaintiffs have introduced uncontroverted
evidence that the databases derive independent aconomic value
from not being known to the public ox to coumpetitors, and that
the databases are the subject of reasonable efforts to
maiantain their secrecy. (Banco Decl. 4§ 7-10; 18-19 (AT&T);
Arnett 5/7/96 Decl. ] 7-10; 18-19 (MCI); Morrison Decl. 1Y 7-
10; 18-19 (Sprint).)

ii. Inauthoxized Disclosure

Plaintiffs have also demonstrated that dotendanti are
using the information in théiz databases as part of the PB
Awards program without the pernission of the plaintiffs, and

that at the time of usa, dafendanta had reason to know that

-15-
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thea information was "acquired under circumstances giving rise
to a duty to maintain its secrecy or limit its use."* cCal.
Civ. Code § 3426.1(b) (2) (B) (i1); See Qiala v, Bohlin, 178 Cal.
App-. 2d 292, 300 (1560) (having received plaintiff’'s
confidential information for one purpose, defendant could not
use it for another). As discussed above, the TBR database
which defendants use to calculate the awards in the PB Awards
pregram is creatad, in parz, by using the proprietary
databases which plaintiffs provided under the Billing
Agreemants. Furthermore, as discussed, the Billing Agreemants
prohibit Pacific Bell from using those databases in this
fashion. The Billing Agreementa also require Pacific Bell co
maintain the confidentiality of those databases, and to limit
their use to that which is necessary to perform the Billing
Agreements.

Therefore, plaintiffs have demonstrated that they arze
likely to succesd on their Trade Secrets claim.

¢. Unfairx Competition

Plaintiffs AT4T’'s and MCI'e fourth and fifth claims for

relief, and plaintiff Sprint’s second and third claims for

relief, asgert claims for Unfair Competition under section

s Plaintiffs do not distinguish Pacific Bell from the

other defendants. To the axtent that the other daefendants are

not parties to the Billing Agrsements, their receipt of the trade

secrets at issue is "use . . .. by a person who . . . [alt the

time of disclocasure or use, knaw or had rsason to know that his or

ter knowledgs of the trade secret was . . . [dlerived from or
through a person who owed a duty to the person seeking relief to
maintain its secrecy or limit its use.* Cal. Civ. Code §
3426.1(g) (2) (B) (1id).
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43 (a) of the Lanham Act apd under California Business and
Professicns Code §§ 17300.!° Plaintiffs assert that
defendants’ advertiacmgntl for the PB Awards program are
misleading because: (1) they suggest that plaintiffs are
affiliated with the PB Awards program, and (2) they include
releases which are ineffective.
a. Legal Standard

To prevall on a c¢laim under section 423 (a) of the Lanham
Act, 15 U.S.C. § 1125(a), plaintiffs must demonstrate that (1)
defendancs "made false or deceptive advertisements and
representations to customers®; (2) "those ;d&or:ilemants and
representations actually deceived a significant portion of the
consuming public®; and (3) plaintiffs were injured by
defendants’ conduct. William H, Moxzig Co, v. Groun W, Ing.,
66 F.3d 255, 257 (9th Cir. 1995). Although most section 413 (a)
claims involva an assertion that a defendant attemptéa to paes
its goods off as thoa; of the plaintiff, the Ninth Circuit has
not limited sectiocn 43(a) to "passing-off" claims. Harpsr

House, loc, v, Thomas Nelsan Ing,., 889 F.24 197, 208 (9th Cir.
1989). .

b. Implication that plaintiffs enddzse PD
Awazds

Plaintiffs assert that defendants’ advertisements for ths

1o A claim for unfair compatition under the Cal. Bus. &
Prof. Code §§ 17200 at _gegq. is "substantially congruent” to a
claim under the Lanham Act. Sas

v. Creative Haouse, 944¢ 7.24 1446, 1457 (9th Cix. 1991).
Accordingly, the Court will treat these claims as one for the
purpose of this mation.

-17-
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PB Awards program misleadingly suggest that the plaintiffs are
afflliated with the PB Awards program. Plaintiffs argue that
"by emphasizing the applicability of the program to all
telephone charges, including long distance® the advertisements
suggest that the plaintiffs, long distance companies, endorse
she program. Defendants assert that the advertisemants do not
make any such suggestion.

Plaintiffs provide no evidence that any customers have
actually been-confuse&, but instead argue that confusion is
apparent from the face of the advertisements.!* This Court
digsagrees. Only an aggressive misreading of the
advertisements would lead to this conclusion.

The direct mailex advertisement submitted by plaintiffs

states:

Only Pacific Bell Awards lets you earn Award Points for
our antire phona bill. We include local calls, your
ong distance calls billed through Pacific Bell,. services

like Call waiting -- everything included in your bill.

And it doesn’'t matter if your long distance company is
already awarding you for long-distance calls -- you don't
have to give that up! Because we’ll even reward you for
your long distance calls ao long as they are billed
through Pacific Bell. .
(Bisazza S/7 Decl. Ex. 1.) Tha direct mailer alsoc includes
two columas of “Awayrd Partners® which contain the logos of

several companies. Plaintiffs’ names do not appear anywhare

3 Plaintiffs do submit the self-serving declarations of
their employees that, in their opinion, tha advertisements are
misleading. (Bisazza 5/7/96 Decl. 1 11 (AT&T Divisioz Manager,
Pacific Region); Morrison Decl. § 26 (Sprint Vice President of
Billing Services); Arnett Decl. { 37 (MCI National Director of
LEC Billing and Collections).) The Court dces not find these
declarations persuasive.

-18- ‘
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in the direct mailer.

The Court rejects plaintiffs’ assertion that because the
mailer states that customars can receive points for long
distance calls billed through Pacific Bell it implias that
plaintifis endorse the program. The mailer clearly
distinguishes the PB Awards program frem long diatance
companies’ programs. -Further, the mailer distinguishes
defendants from the long distance companies, referring to
defendants as "we", as opposed to “your long distance
company®. Finally, the mailer clearly lists the names of
"Awards Partners', which list doeg not includa any of the
plaintiffs. The Court therefore finds that this mailer does
not suggest that Plaintiffs endorase the PB Awards program.

As the Court finds that the advertisements-do not
misleadingly suggest that plaintiffs endorse the PB Awards
program, plaintiffe have not demonstrated any likelihéod of
success on this claim.

¢. Inaffective Releases

Plaintiffs alsc contand that the advertisements are
misleading because they suggest that customers can simply sign
a release and enable defendants to use the TBR to calculate
award points. The Court nsed not addreas vhnther those
statements regarding the effectivensss of the releases are
false or mialeading, hounvér. because plaintiffs have not

shown that the advertisements will cause any injury to

1 The other advertisements submitted by the plaintiffs

are similarly pct misleading.

-19-




10
il
12
13
14
15
16
17

18

20
21
22
23
24
25
26
27

28

plaintiffs.¥

Plaintiffg contend that, since the releases ara
ineffective, injury must be presumed to follow from
defendants’ false representations because customers will
assume that plaintiffas have endorsed the FPB Awards program.
They argue that "(wlhen plaintiffs’' customers find out that
they cannot earn [points based on long distance usage],
because the current program viclates the law, they will
attribute Pacific’s unlawful and deceptive practices to
piaintiffa."

Ag diacussed earlier, plaintiffs have not demonstrated
that defendants’ advertisements suggest that the PB Awards
program is endorsed by the plaintiffs. Therefore, there can
be no implication that plaintiffs participated in anyAallogcd
wrongful program. To the contrary, it is clear from the press
reports which have been generated by this case that plaintiffs
do_not endorse the PB Awards program, and in fact oppose it.

(Hewitt 6/25/96 Decl. Ex. B; Mazzarella 5/13/96 Decl. Exs. A &
5.)

It is possible that, as plaintiffs’ assert, customers
will blame the plaintiffs for the fact that the PB Awards
program might be modified or discontinued as a result of thia

3 The Court notes, however, that the ads are not
technically false. While defendants ara prohibited from using
Plaintiffe’ proprietary informacion, defendants wmay use TER
information if it is not obtained from plaintiffs. Furthermore,
the fact that defendants will not be allowed to operate the FB
Awards program in the sxact manner in which they originally
intendad doaes not necassarily make their initial representations
falgse or misleading at the time they were made.

-a0-
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accion. -While plaintiffs have the legal right to strictly
enforce protections they have under contract and statute, they
have no right to be insulated from the public’'s reaction to
their election to exercise those protections. Such a
Lypothetical negative reaction to plaintiffs’ decision to
contest the PR Awards program would not be attributable to
defendants, and/or to a belisf that plaintiffs were complicit
in the “unlawful or deceptive® PB Awards program, but rather
on a belief that plaintiffs are overly litigious. Moreover,
this is only one of a myriad of possible public reactions to
this action; the parties have submitted no evidence that there
will be any public reaction at all.

Assuming arguandg that the releases are ineffective and

that the advertisements are misleading, the Court finds that

plaintiffs have not demonstrated that the alleged

misrepreaentations have or will gause any injury to
plaintiffg. Since injury is a zequired slement of the unfair
competition claim, plaintiffs have not demonstrated any |
likelihood of succeaaion this claim.

P... Inasdiate and Izreparable Eara

Plaintiffs contend that defendante’ actions are harming
plaintiffs in three ways. First, plaintiffs contend that
defendants are using plaintiffs’ proprietary information to
solicit plaintiffs’ customers. Second, plaintiffs contend
that loss of control cver their trade secrets is itself a harm
that warrants an injunctsoﬁ. Thixd, plaintiffs contand that
defendants’ °"miarepresentations®" are likely teo cause

plaintiffs to lose goodwill with their customers. Consistent

-21-
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with théir assertion that olaintiffs do not own the TER
information, defendants assert that no harm is occurring.
1. Solicitation/lcss of Quatomers

Plaintiffs contend that defendants are wrongtully
soliciting plaintiffs’ best customers, based on the
informaticon obtained from plaintiffs’ databases as to which
customers are the heaviest users of long distance. Use of
trade secrets to 8olicit customers is a irreparable harm which
will support the granting of a preliminary injuncticn. Sge
American Credit Indempify Ca., 213 Cal. App. 34 at 637.
However, plaintiffs’ élsoztions are nct supported by the
evidenca.

Plaintiffs contend that defendants are using the PB
Awards program to "lock in" customers who will remain with
defendants in the local market and switch to Pacific Bell
Communications for long diatince service when that service is
available.

With respect to the long distance market, plaintiffs
cannot show ilnmediate injury because there is no evidence that
Paciticqaell Communicationa will be providing long distance
service in the near future. Indeed, in a Wall Street Journal
interview, plaintiff AT4T’s Chairman asserted that the local
Bells are not likely to provide long distance service until
the next century.** (Hewitt 6/25/96 Decl. Bx. C,) Whether or

4 The declarations submitted by plaintiffs in connecticn
with this motion contain faxr less pessimistic sesessments of
defeandants’ ability to compete with the plaintiffs for long
distance customers in the near future. (E.g., Levine 6/4/96
Decl. § 12 (estimating Pacific Bell will enter long distance
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not defendants would like to use this information to ;olicit
long distance customers at some undefined tiﬁa in the future
is irrelevant to this qption. Plaintiffs have not shown that
there is any current or jmmipent solicitation of their long
distarnce custcmers.

With respect to local customers, plaintiffs have not
demonstrated that defendants are soliciting plaintiffs’ local
customers. Indeed, plaintiffs have not demonstrated that they
have any local customers. Nor can plaintiffs make that
showing because plaintiffs axe not currently providing local
sexvice. Plaintiffe do not intand to provide local services
for 6 to 12 months. (E.g., Levine Decl { 13).

At best, plaintiffs have shown that defendants are
soliciting theixr gwn customers in an attempt to discourage
thoee customers from switching to plaintiffs for local
service when such service becomss available.:s Howevaer,
plaintiffs have not demonstrated any likslihood that current
customers of defendants will chocse to stay with Pacific Bell
simply because of the PB Awards program. Indeed, plaintiffs’
evidence suggests that it is impossible to gain any
significant number of Awaxd points within one year (Mannella

M —

market in early 1997).)

18 Defendants adwit that this program is intended to
protect thair local customer base against competition from the
plaintiffg. °“The purpose of [PB] Awards is to retain Pacific
Sell residential customers, to thank them for their loyalty to
Pacific Rell, and to provide a vehivle to encourage customers to
stay with Pacific Bell in the advent of competitive offerings in
the market of local telephone exchange service." (Hewitt 5/7/96
Decl. 1 4.)

-23-
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Decl. 1.i4); therefore, the PB Awards program, by itself,
would seem to provide little incentive for customers to remain
with Pacific Bell. ]

Indeed, the cpposite inference is equally likely.
Plaintiffs’ customers may be inclined to transfer to
plaintiffs’ local service for the convenience of unifying
cheir local and long distance sarvices.:* There aimply is no
evidence in the record as to which, if either, of these
possibilities will occur. Thus, the Court finds that
plaintiffs have not demonstrated that defendants’ current use
of plaintiffls’ proprietary information is having any present
or imminent effact on plaintiffs’ present or future customer
base, a requirement for granting of preliminary relief.

2. Losa of Control over Secrets

Plaintiffs also contend that their logs of contrpl over
their trade secrets is itself an irreparable harm. This
argument is supported by the case law. S:i, 2.8., Reripheral
Daviceg Corp. II v, Vgrvers. 199% U.S. Dist. LEXIS 11389*27-28
(N.D. Il1. August 9, 1995) ("Once information loses its

¢  'The Court finds that the intense competition between
plaintiffs for customers, and the wide variety of deals and
incentive programs which plaintiffs use to induce customers to
change long-distance providers, is a proper subject of judicial
notice under Federal Rule of Evidence 201. Given the nearly
daily barrage of television, radio, and print advertisements
regarding this competition (which rivals the *Cola Wars” of the
1980's), the Court finds that this competition ie “generally
known within the territorial jurisdiction® of this Couxt, and is
"capable of accurate and ready determination by resort to scurces
whose accuracy cannot reasocnably be questioned.® F.R.E. 201(b).
The partiea stated at the hearing that they have no objection to
the Court’'s taking judicial notice of thies information.
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confidentiality, there is no amount of money or effort chat
will make it confidential again."). As the Court has found
that defendants are milgppropriating plaintiffs’ trade
secrets, the further misappropriation of those secrets
constitutes an immcdiate and irreparable harm which will
support the lssuance of an indunction. Saes Tracer Reseaxrch
Corp. v. Natiqnal Environmantal Service Co., 843 P. Supp. S68,
578 (D. Axiz. 1593) ("An injunction against the use and
disclosure of a trade secret that has been shown to have been
misappropriated will preserve and not alter tha proper status
quo under the law.").
3. lLgas of Goodwill from Miszepresentations

As discussed above, the Court finds that plaintiffs have
not demonstrated that thay are being injured by the allegedly
misleading advertisements, or that it is likely that. such
injury will occur in the immediate futuras.

cC. Balange of Hardships

Dafendants did not address this issue, therefore, the
only h;rdshipo which the Court can analyze are those that are
raised Sy plaintiffs §r are obvious from the record.

. E to Plaintiffa if Iniunchi ia Deniad

As discussed above, defandants are breaching the Billing
Agreements and misappropriating plaintiffs’ trade secrets.
These misdeeds allow defendants to compile a list of
plaintiffs’ best cuatomers, and to save money by exploiting
plaintiffs’' databases rather than create their own. The Court
findg that a continuation of this activity during the pendency

of this action poses some risk of harm to plaintiffs.
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Granting an injunction will require defendants to modify
the P2 Awards program, yhich will probably result in
substantial costg to dofehdants. (HewittT 6/24/6 Decl. {1 S &
Ex. A). However, gince it is very likely that the PB Awards
program as currently organized is violative of the Billing
Agreements and federal and state law, the ragquirement that it
be changed does not constitute a significant hardship.

Furthermore, as plainciffs polnt out, defendants need not
change the PE Awards program completely. Nor must defendants
ceagse using TBR as the basis for the PB Awardg Program, the
circumstance that defehdants argue will create a great deal of
harm.:? Defendants must marely discontinue using the
proprietary databases provided by plaintiffas in connection
with the PB Awards program. There is no suggestion that
defendants may not simply create their own database of TBR
amounts by acQuiring tha information directly from customers.

3. Balanca

The Court finds that the balance of hardships deacribed
above fivorl the granting of an injunctienm.

D. Public Interest ,

Neither side has cited any public interest which would be
affected by this injunction, and the Court finds that the

1 Defendants’ supplemental briefing on the issue on the
bond requirement only discusses harm to the defendants if they
are enjoined from administering the PB Awards program on the
basis of TBR, based on their representations to customers that
TBR is the basia for the program, and on the diatabases which were
created for the program which are based on TBR. (Hewitt 6/25/96
Decl. 11 3-5.)
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availability ysl nan of the PB Awards program is not a matter
of public interest. Compare Fupd For Animala. Ingc,. 962 F.24
at 1401 (finding public‘intere-: where there was, jntar alia,
"“{a] serious threat (to domestic cattle and humans] of
brucellosis [a fatal disease]"); Belushi v. Woadward, S98 F.
Supp. 36, 37 (D.D.C. 1984) (public interest in free speech).

E. Balancing of Pactors

As discussed above, plaintiffs have demonstratéd a strong
likelihood of success on their breach of contract, trade
secret, and telecommunications act claims. Plaintiffs have
also demonstrated that defendants’ conduct subjects them to a
risk that the confidentiality of plaintiffs’ proprietary
information will be lost. Considering this showing, and the
Court’s finding that the balance of hardships favors
plaintiffs, an iajunction ie warranted.
III. Secuzify

As required by Federal Rula of Civil Procedure €5(c), the

18 All parties falled to address the bond requirement in
their moving papers; the Court therefore ordered supplemental
briefing on this issue. In their supplemental brief, plaintiffs
argue that they did addreas the bond requirement in their TRO

raquest, and that those arguments were incorporated by referance
in the current motion.

Presumably, plaintiffs are refexring to the notice of motion
which they filed which purports to incorporate all "other papers
and pleadings on file in this matter® into plainciffs’ current
motion. This type of incorporation by reference is inadequate
and unacceptable. Tha Court’s Local Rules provide for a 25 page
limit on any memorandum of points and authorities. Plaintiffs’
motion used all 25 pages. Plaintiffg cannot avoid the page
limitation by purporting to incozporate all arguments which were
previously made in connection with other motions.
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party seeking a preliminary injunction must post security to
cover the "cogts and 5amages as may be incurred or suffered by
any party who is found to have been wrongfully enjoined or
restrained." F.R.C.P. 65(c). The amount of the bond "“will
generally be what the court deems sufficient to cover losses
and damages incurred or suffered by the party enjoined if it

turns out that the injunction should not have been granted."

Dep Corp. v Opti-Ray, Ing,, 768 F. Supp. 710, 718 (C.D. Cal.

1951). The Court, however; has considerable discretion in
determining the amount of the bond. This discretion extends
to whether, in light of the likelihood of success on the
merits, a minimal bond, or even no bond, is appropriate. See
Califorpia v. Tahos Regiopal Planning Agency. 766 F.2d 1319,
3326 (9th cir. 1985} ("the likelihood of success on the
merits, as found by the district court’, tips in favor.of a
minimal bond or no bond at all."); Scherx v, Volpa, 466 F.2d
1027, 1034 (7th Cir. 1972) (distriet court did not abuse
discretion by failing to set a bond where there was a strong
likelihood of success on the merits).

neiondnntl raquest that the bond be set at seventeen
million dollars. They present evidence that modifying the PB
Awards progran will cost approximataly $16,599,989 based on
the current costs of implementing and advertising the program.
(Hewitt €/25/96 Decl..§ 6.) Plaintiffs, on the other hand,
assert that no bond should be imposed, or, in the alternative,
that the bond should be no higher than $50,000.

"[A] party has been wrongfully enjcined within the
meaning of Rule 65(c) when it turns out the party enjoined had
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